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OP1 NI ON

McMurray, J.



The sol e issue on this appeal, as stated by the appellant, is
whet her the trial court erred in dismssing this action on notion
for sunmary judgnment. More properly stated, the issue is whether
or not the trial court abused its discretion by denying a notion
for a continuance of the hearing for summary judgnment or al-
ternatively whether the trial court abused its discretion in
denying the plaintiffs relief fromthe sunmary judgnent. W find no
error on the part of the trial court and accordingly affirmthe

j udgmnent .

This is a nedical malpractice action. The plaintiffs filed
their original conplaint inthe Crcuit Court for Blount County on
April 22, 1994. The original conplaint was di sm ssed by the trial
court, without prejudice, for failure of the plaintiffs to tinely

respond to di scovery requests.

The present action was filed February 7, 1996. The def endant
filed his answer on July 27, 1996, foll owed by a notion for sunmmary
judgnment filed July 3, 1996. Def endant's notion for summary
j udgnment was supported by the affidavit of the defendant, John

Huf f man, M D.

Qur Suprene Court has clearly enunciated the rule relating to

the granting of summary judgnent as foll ows:



[T]he cases make clear that the party seeking
summary j udgnent nust carry the burden of persuadi ng the
court that no genuine and material factual issues exist
and that it is, therefore, entitled to judgnent as a
matter of law. (CGtations omtted). Once it is shown by
the nmoving party that there is no genuine issue of
materi al fact, the nonnoving party nust then denonstr at e,
by affidavits or discovery materials, that there is a
genuine, nmaterial fact dispute to warrant a trial.
(Citations omtted). Inthis regard, Rule 56.05 provides
that the nonnoving party cannot sinply rely upon his
pl eadi ngs but nust set forth specific facts show ng that
there is a genuine i ssue of material fact for trial. "If
he does not so respond, summary judgnent . . . shall be
entered against him" Rule 56.05.

Byrd v. Hall, 847 S.W2d 208.

Suffice it to say that the affidavit of Dr. Huffman was
sufficient to denonstrate that, absent countervailing evidence, he
was entitled to judgnent as a matter of law. Thus, the burden of
denonstrating that a genuine issue of material fact existed fel

upon the plaintiffs.

Def endant' s notion for summary j udgnent was heard by t he court
on August 12, 1996, at which tine, the plaintiffs had failed to
produce any expert countervailing evidence to dispute the affidavit
of the defendant, John Huffrman, M D. Prior the hearing on the
nmotion for summary judgnment, the plaintiffs orally noved the court
for a continuance to allowthemto file a counter affidavit of one

Herbert J. Dietrich, Jr., MD. The court denied the notion and



! Thereafter, the

summary judgnent was granted to the defendant.
plaintiffs filed a notion "under the provisions of Rules 59 and 60
T.RCP.," asking the court to alter or set aside the previous
order granting summary judgnment to the defendant. Filed sinmulta-
neously with the notion were the affidavits of the plaintiff, Robin
Lethco and Dr. Herbert Dietrich, a physician |icensed and practic-

ing the sane specialty as that of the defendant in the State of

CGeorgia.” The notion was denied. This appeal resulted.?

To put the case in proper perspective, it is necessary to
detail sone of the history of the case. As earlier noted, the
original action was filed April 22, 1994. The original conplaint
was di sm ssed by the trial court, without prejudice, for failure of
the plaintiffs to tinely respond to discovery requests. Pl ai n-
tiffs' responses to interrogatories filed in the original action
identified Dr. Herbert J. Dietrich, Jr., as a physician who would
state "[t] hat the defendant, Dr. Huffrman, was negligent in failing
to discover and treat the plaintiff's condition when he exam ned

her." The interrogatories were attested by the plaintiffs on

The record before us does not contain a transcri pt of either the hearing on
the motion for a continuance or the summary judgnent.

’There is no question but that there would have been a genuine issue of a
mat eri al fact had these affidavits been before the court at the tine the notion for
sunmary judgnent was heard.

¢ note that in their brief, the appel l ants charge the trial judge with
acting in "bad faith" w thout exercising any discretion in granting defendant's
notion. We believe that such an assertion, absent any supporting evidence in the
record what soever is beneath the dignity of an officer of the court and that such
al | egati ons should not lightly be made.



February 14, 1995, sone 18 nonths before the hearing on the notion

for summary judgnent.

The plaintiffs now argue that their failure to produce the
affidavit of Dr. Detrich was beyond their control. Specifically
they state in their brief that "[p]rior to the notion hearing date
of August 12, 1996, plaintiffs' attorney had prepared and sent to
plaintiff and her expert nedical wtness affidavits. As of the
date of the hearing, plaintiff had not received the executed
affidavit of the expert because of unforeseen delays in transmttal
whi ch could not be controlled by the plaintiff.” W are of the
opinion that such a vague argunent is totally insufficient to

warrant a continuance of the summary judgnent by the trial court.

The matter of granting a continuance is in the sound discre-
tion of the trial judge and we will not reverse unless there is a

cl ear showi ng of abuse. Morrow v. Drumwight, 202 Tenn. 307, 304

S.W2d 313 (1957); Kerney v. Cobb, 658 S.W2d 128 (Tenn. App.

1983). There is nothing in the record to suggest that the trial

court abused his discretion in denying the continuance.

As to the plaintiffs' notion for relief under the provisions
of Rule 59 and Rule 60, T.R C.P., the grounds stated for relief are

agai n the vague assertion that the "affidavit of plaintiff's [sic]



expert wi tness had not been returned to plaintiff's [sic] counsel

due to unforeseeable transmttal delays."

Judgnents of Courts of record are not to be lightly
changed, altered, anended or set aside, but only done
upon very clear, convincing, cogent evidence that a true
i njustice has been done to the conpl aining party and t hat
the conplaining party is in no wse responsible, or
termed in another way, negligent in protecting that
party's interest.

Rul e 60.02 permts the court to relieve a party or
his | egal representative froma final judgnent, order or
proceedi ng due to a m stake, inadvertence, surprise or
excusabl e neglect. The burden is upon the novant to set
forth in a notion or petition and supporting affidavits
facts expl ai ning why the novant was justified in failing
to avoid the m stake, inadvertence, surprise or neglect.
Hopkins v. Hopkins, 572 S.W2d 639 (Tenn. 1978).

Tennessee State Bank v. Lay, 609 S.W2d 525 (Tenn. App. 1980).

W are of the opinion that the nebulous references to
"unforeseeable transmttal delays”" wthout nore is totally
insufficient to warrant the relief sought by the plaintiffs.
Further, since the plaintiffs had nore than anple tinme to obtain
the affidavit of their expert, it cannot be said that the plain-
tiffs were in no way responsible for the failure to present tinely
countervailing evidence in response to the notion for sunmary
judgment. We find no abuse of discretion on the part of the trial

court.



We affirm the judgnment of the trial court in all respects.
Costs are taxed to the appellants and this case is renmanded to the

trial court.

Don T. McMurray, Judge

CONCUR:

Houst on M Goddard, Presiding Judge

Her schel P. Franks, Judge
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JUDGVENT

This appeal cane on to be heard upon the record from the
Circuit Court of Blount County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of the opinion that there

was no reversible error in the trial court.

W affirm the judgnment of the trial court in all respects.
Costs are taxed to the appellants and this case is remanded to the

trial court.



PER CURI AM

10



